
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI

NORTHERN DIVISION

NEW HORIZON CHURCH
INTERNATIONAL PLAINTIFF

v.   CIVIL ACTION NO. 3:14cv937-DPJ-FKB

PHILADELPHIA INSURANCE 
COMPANIES, et al. DEFENDANTS

ORDER

This removed case is before the Court on several motions:  Plaintiff’s Motion to Remand

[16]; Defendants Richard W. Booker and Cunningham Lindsey U.S., Inc.’s Motion to Dismiss or

for Remand-Related Discovery [24]; Defendants Brent L. Bowers and Sorrells, Bowers, and

Coats, Inc.’s (“Bowers”) Amended Motion to Dismiss [38]; and Defendants Brent L. Bowers and

Sorrells, Bowers, and Coats, Inc.’s Motion to Bifurcate [36].  Because the Court concludes that

one non-diverse defendant was properly joined, the case is remanded to the Circuit Court of

Hinds County, Mississippi.  All other motions are denied.  

I. Facts and Procedural History

At all relevant times, Plaintiff New Horizon Church International, a Mississippi non-

profit corporation, was insured under a commercial-lines policy issued by Defendant

Philadelphia Insurance Companies (“PIC”).  On March 18, 2013, a hail storm impacted several

covered New Horizon properties.  New Horizon notified PIC that its properties had been

damaged, and PIC assigned a series of adjusters and consultants to help investigate New

Horizon’s claim and damages.
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Based on its adjusters’ reports, PIC concluded that New Horizon’s covered damages

totaled approximately $47,000.  But when New Horizon hired its own adjuster to evaluate the

damage, that adjuster estimated replacement costs exceeding $2.6 million.

Unable to resolve this substantial difference in valuations, New Horizon filed this lawsuit

in the Circuit Court of Hinds County, Mississippi, on July 29, 2014.  In addition to asserting

contract-based claims against PIC, New Horizon brings state-law claims against Mississippi

residents Brent L. Bowers, Charles Dickson, W. Mark Watson, and Richard W. Booker, EGA,

related to their roles in investigating and adjusting New Horizon’s claim.  New Horizon also

asserts that the resident Defendants’ employers should be held vicariously liable for their

employees’ conduct.

On December 8, 2014, PIC removed the case to this Court, alleging diversity jurisdiction

on the basis of improper joinder, and New Horizon moved to remand the following month. 

Several of the non-diverse Defendants and their employers have also moved to dismiss [24, 38],

with some also asking for remand-related discovery [24].  Finally, some Defendants have filed a

separate motion to bifurcate liability and punitive-damages issues [36].

After reviewing the various motions, the Court instructed the parties to file supplemental

briefs.  New Horizon was ordered to address Bowers’ argument that New Horizon cannot

establish that a low appraisal from Bowers proximately caused harm because PIC replaced

Bowers with a new adjustor before the final valuation.  See Aug. 4, 2015 Order [47].  The

matters were fully briefed as of August 31, 2015, and the Court is prepared to rule.
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II. Standard

Under 28 U.S.C. § 1441, “any civil action brought in a State court of which the district

courts of the United States have original jurisdiction, may be removed by the defendant” to

federal district court.  28 U.S.C. § 1441(a).  PIC premises federal jurisdiction on 28 U.S.C. §

1332, under which the district courts have jurisdiction over civil actions between “citizens of

different States.”  28 U.S.C. § 1332(a)(1).  The diversity statute requires complete diversity

between all named plaintiffs and all named defendants.  E.g., Lincoln Prop. Co. v. Roche, 546

U.S. 81, 84 (2005).

The improper joinder rule “is a narrow exception to the rule that diversity jurisdiction

requires complete diversity.”  Smallwood v. Ill. Cent. R.R. Co., 352 F.3d 220, 222 (5th Cir.

2003).  To that end, “[t]he burden is on the removing party; and the burden of demonstrating

improper joinder is a heavy one.”  Cuevas v. BAC Home Loans Servicing, LP, 648 F.3d 242, 249

(5th Cir. 2011).  In evaluating a claim of improper joinder, the Court “examine[s] if there is

arguably a reasonable basis for predicting that the state law might impose liability on the facts

involved.”  Smallwood, 352 F.3d at 223 (citation omitted and punctuation altered).  But “[a]

‘mere theoretical possibility of recovery under local law’ will not preclude a finding of improper

joinder.”  Smallwood v. Ill. Cent. R.R. Co., 385 F.3d 568, 573 n.9 (5th Cir. 2004) (en banc)

(quoting Badon v. RJR Nabisco, Inc., 236 F.3d 282, 286 n.4 (5th Cir. 2000)).  

A district court should ordinarily resolve an improper-joinder claim by conducting Rule

12(b)(6)-type analysis.  Smallwood, 385 F.3d at 573.  The Court assesses “the allegations in a

plaintiff’s state court pleading.”  Tedder v. F.M.C. Corp., 590 F.2d 115, 116 (5th Cir. 1979)

(citing Pullman Co. v. Jenkins, 305 U.S. 534, 537 (1939)); see also Gardner v. Cooksey,
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2:11cv255 KS MTP, 2012 WL 968026, at *2 (S.D. Miss. Mar. 21, 2012) (“This court must

refer to the allegations made in the original pleading to determine whether the plaintiff can make

out a viable claim against the resident defendant.”) (citations omitted).  The Court “must then

evaluate all of the factual allegations in the light most favorable to the plaintiff, resolving all

contested issues of substantive fact in favor of the plaintiff.”  B., Inc. v. Miller Brewing Co., 663

F.2d 545, 549 (5th Cir. 1981).  Similarly, the Court must resolve all ambiguities in controlling

state law in the plaintiff’s favor.  Travis v. Irby, 326 F.3d 644, 649 (5th Cir. 2003) (citations

omitted).

III. Analysis

A. Whether the Mississippi or Federal Rule 12(b)(6) Standard Applies

At the outset, New Horizon argues that the Court must consider whether its allegations

against the resident defendants would survive a Rule 12(b)(6)-type analysis under Mississippi

law, not federal law.  In Edwea, Inc. v. Allstate Insurance Co., the district court agreed that 

[t]he majority of courts have held that a federal court should not look to the
federal standard for pleading sufficiently under Rule 8 and 12(b)(6) to determine
whether the state-court petition provides a reasonable basis for predicting that the
plaintiff could recover against the in-state defendant at least when . . . the state
pleading standard is more lenient.

No. H 10 2970, 2010 WL 5099607, at *5 (S.D. Tex. Dec. 8, 2010) (Rosenthal, J.) (collecting

cases); see also Cardona v. ASI Lloyds, No. 3:14 CV 3736 G, 2015 WL 93470, at *3 (N.D.

Tex. Jan. 6, 2015); Nat’l Pump & Compressor, Ltd. v. Nichols, No. 1:13 CV 172, 2013 WL

1501861, at *4 (E.D. Tex. Apr. 10, 2013).

New Horizon revisited this issue at length in its final memorandum.  See Pl.’s Resp. [49]

at 2 4.  Neither PIC nor Bowers addressed the point in reply, although PIC had previously argued
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that despite the issue being unclear, the state and federal versions are substantially the same.  See

PIC Mem. [21] at 2 n.1.  Having considered Judge Rosenthal’s analysis in Edwea, Inc., including

an impressive collection of supporting authority, the Court concurs.  When evaluating whether

New Horizon stated a “reasonable basis for predicting that the state law might impose liability on

the facts involved,” Smallwood, 352 F.3d at 223, the Court should apply the same law a

Mississippi court would follow.  And, to the extent there is an ambiguity on this issue, doubt is

resolved in favor of remand.  See Travis, 326 F.3d at 649.

Under Mississippi law, a complaint will survive a Rule 12(b)(6) motion unless it

“appear[s] to a certainty that the plaintiff is entitled to no relief under any set of facts that could

be proved in support of the claim.”  Little v. Miss. Dep’t of Transp., 129 So. 3d 132, 135 (Miss.

2013) (quoting Little v. Miss. Dep’t of Human Servs., 835 So. 2d 9, 11 (Miss. 2002)) (internal

quotation marks omitted).  “Dismissal is proper if the complaint lacks an allegation regarding a

required element necessary to obtain relief.  Conclusory allegations or legal conclusions

masquerading as factual conclusions will not suffice to defeat a motion to dismiss.”  Penn Nat’l

Gaming, Inc. v. Ratliff, 954 So. 2d 427, 430 31 (Miss. 2007) (citation omitted).  

While this standard is similar to those set forth in Iqbal and Twombly, no Mississippi

court has contrasted the two rules.  Moreover, no Mississippi court has ever applied the

reasoning in either of these landmark cases.  But to the extent the Mississippi Standard is more

lenient, it should apply.1

The Court would reach the same ultimate conclusion in this case under the federal1

standard.
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B. Whether a Reasonable Basis Exists to Predict Success Against Bowers 

New Horizon makes no effort to establish a reasonable basis for predicting that state law

might impose liability on any of the non-diverse defendants other than Defendant Bowers.  But it

insists that its claims against Bowers survive a Rule 12(b)(6)-type challenge.  If correct, the

inclusion of this one non-diverse defendant would be sufficient to defeat diversity jurisdiction. 

See Whalen v. Carter, 954 F.2d 1087, 1094 (5th Cir. 1992) (“The diversity statute requires

‘complete diversity’ of citizenship:  a district court cannot exercise diversity jurisdiction if one of

the plaintiffs shares the same state citizenship as one of the defendants.”).  As to Bowers, the

reasonable basis for predicting success turns on the breach of duty, causation, and damages

elements of the claim.

1. Breach of Duty

According to New Horizon, PIC hired Bowers as an adjuster shortly after the hail storm

“to assess the damages sustained by the properties.”  Compl. [1-1] ¶ 20.  Bowers’ estimate was a

sliver of New Horizon’s estimate, leading to the averment that “Bowers had done an inadequate

investigation.”  Id. ¶ 22.  More significantly, New Horizon says Bowers made “racist remarks”

regarding it and other African-American property owners, id. ¶ 26, and that “[a]s a result of such

ill will and animus, it is his policy and practice to adjust claims of African American churches . .

. at amounts that are far less than the actual damage sustained.”  Id. ¶ 27.  

Whether Mississippi would recognize a claim under these circumstances has evolved. 

There was a time when Mississippi refused to recognize any cause of action against an insurance

adjustor.  This rule was well stated in Griffin v. Ware, where the plaintiff property owner sued an

insurance adjustor for deliberately falsifying its report to the property owner’s disadvantage.  457

6

Case 3:14-cv-00937-DPJ-FKB   Document 53   Filed 09/21/15   Page 6 of 12



So. 2d 936, 937 (Miss. 1984).  The Mississippi Supreme Court held that the adjustor faced no

liability because it owed no duties to the insured.  Id. at 940.  

The Mississippi Supreme Court reversed Griffin in Bass v. California Life Insurance Co.,

noting that “[j]urisprudence should not be in the position of approving a deliberate wrong.”  581

So. 2d 1087, 1090 (Miss. 1991).  Dismissing Griffin as “yesterday’s case,” the court established a

new standard:

An adjuster has a duty to investigate all relevant information and must make a
realistic evaluation of a claim.  However, an adjuster is not liable for simple
negligence in adjusting a claim.  He can only incur independent liability when his
conduct constitutes gross negligence, malice, or reckless disregard for the rights of
the insured.

581 So. 2d at 1090 (internal citations omitted) (quoted and reaffirmed in Gallagher Bassett

Servs., Inc. v. Jeffcoat, 887 So. 2d 777, 783(Miss. 2004)).

PIC recognizes this caveat but argues that none of New Horizon’s pleaded causes of

action fit within it.  For example, PIC notes that New Horizon pleaded simple negligence, which

is not sufficient under Bass.  See Def.’s Mem. [21] at 3.  It goes on to note that what New

Horizon has really pleaded is an intentional tort.  Id. at 5 (citing Complaint [1-1] ¶ 27).  PIC then

concludes that the only intentional tort pleaded in the Complaint is tortious interference of

contract, which it believes has not been sufficiently pleaded for other reasons.  Id.

As an initial point, New Horizon is entitled to plead alternative and even contradictory

claims.  Fed. R. Civ. P. 8(d)(3).  Moreover, the legal descriptions would not be controlling.  If the

case were remanded to a Mississippi court, that court would look to the complaint’s factual

averments rather than the legal labels New Horizon chose.  See Arnona v. Smith, 749 So. 2d 63,

66 (Miss. 1999) (holding that a “court must look to the content of the pleading to determine the
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nature of the action.  Substance is considered over form.  The label is not controlling.” (internal

citations and quotation marks omitted)); see also Medlin v. Hazlehurst Emergency Physicians,

889 So. 2d 496, 499 (Miss. 2004) (“In Arnona, we approved a trial court ‘reforming the legal

claims to conform with the facts asserted’ and stated that this ‘method of disposing of a

complaint is not unusual.’”) (quoting Arnona, 749 So. 2d at 66).  2

Labels aside, the Complaint clearly avers intentional misconduct.  Count five of the

Complaint titled “Negligence” includes the claim that Defendants engaged in “activities that

were designed to produce undervalued property damage estimates, especially African American

[p]roperty owners.”  Pl.’s Compl. [1-1] ¶ 47(g) (emphasis added).  This portion of Count five

cannot be viewed as simple negligence it asserts an intentional failure to properly adjust the

claim.

And this claim offers more than threadbare conclusory statements.  New Horizon

supports the allegation with specific facts.  For example, in Paragraph 26 of the Complaint, New

Horizon claims that Bowers made racist statements about it and other African American

insureds.  Whether true or not, this is a concrete factual averment that must be assumed true at

this stage.  New Horizon also avers that Bowers produced a minuscule valuation when compared

to the amount New Horizon’s adjustor estimated.  Compare Pl.’s Compl. [1-1] ¶ 21 with id. ¶ 31. 

Again, this is assumed true and would offer support for the contention that the valuation was

intentionally deflated.  Finally, there can be no dispute that PIC was on notice of these claims it

accurately characterizes them in its memorandum.  See Def.’s Mem. [21] at 5 (“According to the

New Horizon seems to have struggled to characterize the Bowers-related claims, but the2

Mississippi cases in this area do not always attach labels to claims of adjustor liability.   
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complaint, Bowers . . . intentionally and maliciously provided low-ball estimates . . . .” (citing

Pl.’s Compl. [1-1] ¶ 27)).  

So the question is whether it is reasonable to predict that a Mississippi court would

recognize a breach of duty based on these facts.  The Court concludes that it is.  As stated,

Bowers had a “duty to investigate all relevant information and . . . make a realistic evaluation of

a claim.”  Bass, 581 So. 2d at 1090.  The failure to do so while acting with malice or in reckless

disregard to the insured’s rights would subject him to liability.  Id.; see also Fonte v. Audubon

Ins. Co., 8 So. 3d 161, 167 (Miss. 2009) (reversing judgment because, among other things,

adjustor was instructed not to find policy limits).  If New Horizon can establish “any set of

facts,” Little, 129 So. 3d at 135, showing that Bowers intentionally low-balled the estimate

because the insured property was owned by African Americans, then it is reasonable to predict

that Mississippi would view that act as malicious and in reckless disregard of New Horizon’s

rights.  See Bass, 581 So. 2d at 1090 (“Jurisprudence should not be in the position of approving a

deliberate wrong.”).

PIC has not established “to a certainty” that the New Horizon cannot make such a

showing.  Little, 129 So. 3d at 135 (citation and quotation marks omitted).  Nor has it met the

federal standards.  Accordingly, the averments are sufficient to find a reasonable basis for

predicting success on the breach-of-duty prong of a Bass-type claim under Mississippi law.  And,

to the extent there is an ambiguity on this issue, doubt is resolved in favor of remand.  See Travis,

326 F.3d at 649.
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2. Causation and Damages

Defendants argue that New Horizon cannot show causation and damages because PIC

replaced Bowers and obtained another estimate from a different adjustor no harm, no foul. 

Because this issue had not been adequately explored, the Court ordered additionally briefing.  See

Aug. 4, 2015 Order [47].

In its response, New Horizon argues that Bowers caused it to endure damages related to

the delay in adjusting its claim.  Under Mississippi law, one “who intentionally and improperly

interferes with the performance of a contract . . . between another and a third person, by

preventing the other from performing the contract or causing his performance to be more

expensive or burdensome, is subject to liability to the other for the pecuniary loss resulting to

him.”  Levens v. Campbell, 733 So. 2d 753, 760 (Miss. 1999) (quoting Restatement Second of

Torts § 766A (1979)) (emphasis added); see also S. Health Corp. of Houston v. Crausby, No.

2014 CA 603 COA, 2015 WL 3541907, at *2 (Miss. Ct. App. May 26, 2015).  

Levens is in the tortious-interference context, but there is at least a question whether

Mississippi would recognize these same damages in a Bass-type claim.  As Bowers notes, they

are available in other insurance-breach contexts.  See Univ. Life Ins. Co. v. Veasley, 610 So. 2d

290, 295 (Miss. 1992).  In any event, PIC has not shown that Mississippi would deny damages

based on the delays Bowers allegedly caused, and any ambiguity is resolved in favor of remand. 

See Travis, 326 F.3d at 649.

So the final question is whether New Horizon adequately pleaded damages other than

those directly related to the differences between the two appraisals.  Having reviewed the

Complaint, the Court concludes that it did.  First, the Complaint clearly describes the delay and
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the steps New Horizon took to deal with Bowers from March 2013 until his replacement in

October 2013.  Compl. [1-1] ¶¶ 21 28.  As for whether New Horizon attributed these damages to

Bowers, Count four of the Complaint includes the averment that because of Bowers’s conduct,

“New Horizon suffered damages.”  Id. ¶ 46.  Additionally, New Horizon’s prayer for relief seeks

“actual, compensatory, consequential, and incidental damages” from the “Defendants.”  Id. at 13. 

And despite Bowers’ argument that these damages could be obtained from PIC, the Complaint

seeks damages “jointly and severally . . . .”  Id. at 14.  Finally, New Horizon seeks a judgment

“awarding any other, further and different relief the Court deems proper under the

circumstances.”  Id.  See Gearlds v. Entergy Servs., Inc., 709 F.3d 448, 452 (5th Cir. 2013)

(holding that similar prayer was sufficient to create a plausible claim for remedy not expressly

addressed in the complaint).   

In sum, the Court concludes that PIC has failed in its burden of showing no arguably

reasonable basis for predicting success against Bowers in state court.  Smallwood, 352 F.3d at

223.  New Horizon’s motion to remand is granted.

C. Non-Diverse Defendants

Bowers, Richard Booker, EGA, and Cunningham Lindsey, U.S., Inc., all seek dismissal. 

But the presence of a single non-diverse defendant will defeat diversity jurisdiction.  28 U.S.C. §

1332(a)(1).  And because Bowers was properly joined, the Court lacks subject-matter jurisdiction

to rule on the remaining dispositive motions.  See Cormier v. Wal-Mart Stores, Inc., No.

11 1447, 2012 WL 394300, at *3 (W.D. La. Feb. 2, 2012) (declining to rule on motion to
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dismiss when remand was appropriate); Ochoa v. U.S. Bank & Nat’l Ass’n, No.

EP 10 CV 00487 KC, 2011 WL 2565366, at *5 (W.D. Tex. June 27, 2011) (same).3

IV. Conclusion

The Court has considered all the parties’ arguments.  Those not specifically addressed

would not have changed the outcome.  For the foregoing reasons, Plaintiff’s Motion to Remand

[16] is granted.  All other motions are moot.  This matter is remanded to the Circuit Court of

Hinds County, Mississippi.

SO ORDERED AND ADJUDGED this the 21  day of September, 2015.st

s/ Daniel P. Jordan III                                  
UNITED STATES DISTRICT JUDGE

Some Defendants alternatively seek remand-related discovery as to the claims against3

them if deemed necessary.  Because the claims against the Bowers defendants are sufficient to
destroy diversity jurisdiction, it is not necessary to pierce the pleadings as to remaining non-
diverse defendants. 
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